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1. Handling of cases by                                                    
courts and enforcement agencies 

2. Legislation 
3. Public perception 

4. Workplace attitudes 
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• Effective January 1, 2019 
– Harris v. Forklift Systems, 510 U.S. 17 (1993) (RBG) 

– Hostile work environment claim depends upon the totality of the 
circumstances 

– Conduct made it more difficult to do the job, not necessarily a decrease in 
productivity 

– A discriminatory remark, even if not made directly or in the context of an 
employment decision or uttered by a non-decision maker, may be relevant 

– Single incident more likely to qualify as unlawful harassment 

– Type of workplace no longer a defense 

• Don’t forget!  S.B. 778’s extended training requirements 
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NOTORIOUS 
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On Notice of a Complaint: What Do I Do? 
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• Unlawful conduct? 
– Harassment, discrimination, retaliation, whistleblower, etc. 

• Or a non-legal issue? 
–  Policy, benefits, compensation, morale, fairness 

• If not linked to any allegations of unlawful conduct 

• What about workplace bullying? 
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Objective 

Criteria 
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Promptness 

Thoroughness 

Neutrality 

Remedy the workplace issue 

Justify  the  
business decision 

 
 
 

Potential 
Litigation  
Defense 

Fairness 
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• Determine overall plan/strategy 
– Reality of length of investigation 

• Select neutral investigator 
– Internal or external? 

• When outsourcing is important 
– Attorney or HR? 

• Expecting litigation? 

• Ask for complaint in writing at onset? 
• Make a list of possible witnesses 
• Create work product (privilege issues?) 

– Interview outlines 
– Timeline 
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• Obtain and review relevant evidence 
– Personnel files 
– Relevant policies and procedures 
– Pictures 
– Evidence from complainant 
– Agency reports, etc. 
– Electronic evidence (e-mails, computer files, cell phones) 

• Privacy/legal issues (e.g., BYOD, social media) 
– Hard evidence in employee areas (desks, lockers, etc.) 
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• Advise appropriate personnel of 
pending investigation 
– Who needs to know?  When?  And how 

much? 
• How to deal with disruptions and 

workplace issues during the 
investigation  

• Administrative leave? 
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• Consider all possible logistics 
– Carefully select location (onsite or offsite?) 
– Scheduling of multiple witnesses  

• Who will schedule the interviews? 
• Who will coordinate the interviews on the day of? 

– Impact of missing work 
• Pay for all time spent on investigation (non-exempt employees) 

• Union issues if applicable 
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• Do not promise or guarantee confidentiality 
• Explain your role (fact-finder), investigation process 

(expectations), and prohibition on retaliation 
• Be neutral, yet understanding and identify with the 

witness 
• Take copious notes 

– Try to retain as much of the witness’s original 
language as possible 
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• Start with open-ended questions: 
“Did you witness anything unusual in 
the workplace last Tuesday?” 
– Avoid leading questions: “Isn’t it true 

that you witnessed John grab Sarah in 
the workplace last Tuesday?” 

• When referring to allegations, use 
“alleged” or “claimed” 
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• First interview 
• If he/she asks for attorney or other 

representative 
• If he/she refuses to be interviewed 
• Funnel approach 

– Who, what, when, where, and how? 
• Go through written complaint/witness 

statements if applicable 
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• Explain investigation process 
• Emphasize prohibition against retaliation (GIVE EXAMPLES)  
• Explain specific allegations 
• Give full opportunity to respond 
• Ask for supporting documentation 
• Ask for corroborating witnesses 
• Interview the accused last (but advise earlier of pending investigation) 

– Administrative leave? 
• If he/she asks for a lawyer 
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• Credibility assessment factors:  
– Inherent plausibility: Is the testimony believable on its face? 

Does it make sense?  
– Demeanor: Did the person seem to be telling the truth or lying?  
– Motive to falsify: Did the person have a reason to lie?  
– Corroboration: Is there witness testimony (such as testimony by eye witnesses, people who 

saw the person soon after the alleged incidents, or people who discussed the incidents with 
him or her at around the time that they occurred) or physical evidence (such as written 
documentation) that corroborates the party’s testimony?  

– Past record: Did the alleged harasser have a history of similar behavior in the past?  
• No single factor is determinative 
• DFEH guidelines 
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• Update timeline 
• Determine if allegations are supported 
• Write a report or not? 

– Discoverability issues 
• Closure letters 

– How detailed?  To whom? 
• Take immediate and appropriate corrective action 

– Termination?  Severance?  Discipline?  Reassignment? Training?  
Apology? 

• Advise accused and complainant of outcome 
• Follow up to ensure no retaliation against complainant or any 

witnesses 
– Check in at 30 days, 90 days, 6 months 
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Next Steps 
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Where employers usually “get it wrong” 
• Must prove link between the following: 

– Protected activity 
• Made a good faith complaint or participated in investigation 

– Adverse employment action  
• OR: Would cause a reasonable person not to complain again 
• Most common? COLD SHOULDER 

• Not required to show underlying harassment or discrimination 
occurred 
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Recent Case Examples  
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Galvan v. Dameron Hospital Association,  
37 Cal. App. 5th 549 (2019) 

 
Ortiz v. Dameron Hospital Association,  

37 Cal. App. 5th 568 (2019) 
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Parker v. Reema Consulting Services, Inc.,  
Case No. 18-1206 (4th Cir. 2019) 

• Warehouse manager hired in December 2014; received a series of promotions to become assistant operations 
manager 

• False rumors in the workplace that she “slept her way to the promotion,” fueled by jealousy from a male 
employee who wanted the position 

• The highest-ranking employee at the warehouse helped to spread the rumors! 
– This caused the rumor to gain traction, resulting in her being blackballed and blamed for the gossip 
– Told that she should have been fired when she started “huffing and puffing about this BS rumor” 

• Ultimately, her employment was terminated in May 2016 for a complaint by the employee who started the 
rumor and purported “insubordination” toward the highest-ranking employee when she tried to discuss the 
gossip issue and its impact on her workplace 

• She filed a lawsuit for hostile work environment, among other claims 
• Court held: The sex-based nature of the rumor was rooted in longstanding “negative stereotypes” about 

women in the workplace that have yet to be eradicated; such a stereotype was enough to pursue a claim 
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Doe v. Superior Court, 36 Cal. App. 5th (2019) 

• Employee filed lawsuit against college and three employees, 
asserting sexual harassment and assault 

• Employee claimed that another female employee (Andrea P.) had 
experienced similar allegations 

• Andrea P.’s deposition was noticed and the college indicated that 
it was in the process of securing counsel for her 

• Employee’s attorney stated that he was representing Andrea P. 
• College attempted to disqualify employee’s attorney on purported 

ethical violations 
• Although the college offered to provide Andrea P. with counsel, 

there was no evidence that she had accepted that offer 
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La Mere v. Los Angeles Unified School District,  
353 Cal. App. 5th 237 (2019) 

• Long-term teacher who filed numerous complaints during her years 
of employment, including a 2007 lawsuit 

• In 2015, La Mere filed a lawsuit alleging harassment, retaliation, 
whistleblower retaliation, among other claims 
– Based on conduct after filing 2007 lawsuit 

• La Mere’s earliest instance of unlawful conduct was 2009 or two 
years after filing her 2007 lawsuit 

• Claims dismissed, affirmed on appeal 
– Two years is insufficient to support causation 
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• Poultry line employee working at the U.S. Department of Agriculture reported sexual 
harassment from supervisor who allegedly threatened sexual violence if she did not 
return his Fifty Shades of Grey novel (the “book incident”) 
– “Sexual” harassment or not?  
– He tried to argue the book incident was a non-sexual dispute, but she said that he was 

lashing out because she refused to discuss the novel’s graphic sex scenes with him 

• Prior to that, he had been propositioning her for 14 months, including 8 unwelcome 
sexual comments, one overt sexual gesture, and one instance of unwelcome touching 

• Court said viable sexual harassment claim, allowing her case to proceed to a jury 

 
 

 
 

 

Curry v. Koch Foods Inc.,  
Case No. 2:16-cv-02008 (N.D. Ala. Mar. 20, 2019) 
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Thank you!  

Annie Ellis 
Senior Associate 
Annie.Ellis@procopio.com 
619.906.5741 

Questions?  Please 
feel free to contact us 
any time for guidance.  

Robert Levy 
Partner 
Robert.Levy@procopio.com 
619.515.3243 
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